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Tribunal and outcome decisions

Introduction

1
This circular applies to all HB and CTB appeals and gives guidance on a decision by a Tribunal of Commissioners1 which held that a tribunal, hearing an appeal against an outcome decision, need not make a new outcome decision if the appeal is allowed.

1CIS/624/06
2
Decision Makers (DMs) and staff dealing with appeals should note that the claimant has applied for leave to appeal to the Court of Session against the Tribunal of Commissioners' decision. Further updates will be provided in future HB/CTB circulars.

Background
3
The claimant was divorced and in receipt of Income Support (IS) as a lone parent. On 12 November 2001 she received a settlement of over £15,000. She gave £13,000 to her parents on 16 May 2002. The DM decided that she was not entitled to IS from 12 November 2001. A further claim for IS from 18 July 2002 was also disallowed. Both decisions were appealed to a tribunal, which dismissed the first appeal and allowed the second appeal, finding that the claimant did not have notional capital from 16 May 2002.

4
The DM decided on 2 September 2003 that the claimant was not entitled to IS from 17 May 2002, later revised to disallow from 1 August 2002, on the grounds of excess actual capital. This was because she had bought a property jointly with her parents on that date. Arrears for the period 17 May 2002 – 31 July 2002 were paid. A further tribunal dismissed the claimant's appeal, and she appealed to the Commissioner. 
5
The Tribunal of Commissioners set aside the second tribunal's decision. They decided that the claimant did possess actual capital of £7,650 from her interest in the property. They did not substitute an outcome decision, but left it to the DM to investigate any other capital and income and give a final decision on entitlement to IS from 1 August 2002.


Outcome decisions

6
The main issue before the Tribunal of Commissioners was whether the DM had jurisdiction to make the further decision of 2 September 2003 on entitlement after the first tribunal had allowed the appeal against the decision on the claim. That depended on what the tribunal itself had done. The Tribunal of Commissioners concluded that the tribunal had not dealt with the actual capital issue, and had not made an award of IS. It had made a decision on the issue under appeal, but had not substituted a new outcome decision. Accordingly the DM was at liberty to make a further decision on all other issues, including that of actual capital, taking into account the tribunal's decision.

7
In reaching these conclusions, the Tribunal of Commissioners held that a tribunal is not required to substitute an outcome decision for that under appeal. The power enabling them to deal only with the issues raised by the appeal1 did not have the effect that they had to make a decision on every issue if there is a more appropriate way of dealing with those issues.

1CS,PSS Act 00, Sch 7, para 6(9)(a)
Options open to the tribunal

8
The tribunal has the power to

1
dismiss the appeal, or
2
allow the appeal on the issue, and
2.1
substitute an outcome decision, or
2.2
substitute an outcome decision subject to matters of calculation referred to the DM, or
2.3
refer the case back to the DM to make an outcome decision
3
adjourn to enable further information to be obtained before making an outcome decision as in 1 or 2
9
When deciding whether option 2 or 3 applies in paragraph 8, the tribunal will take into account

· the difficulty of outstanding issues

· the likelihood of a further appeal

· whether the Secretary of State is better placed to
-
decide the issue

-
get further information

· the wishes of the parties
10
The tribunal should bear in mind that an appeal against a tribunal decision cannot be made on a question of fact. 

Case remitted to Local Authority
11
If the case is remitted to the Local Authority (LA), the DM will make a new outcome decision incorporating the tribunal's decision. The tribunal's decision is binding on the DM, subject to supersession or appeal, see paragraphs 19 - 24.

12
The DM's new decision will itself have a right of appeal. However, the claimant cannot use this appeal to re-open the issue decided by the tribunal, unless there are grounds to supersede.

Example

A claim for HB, when the claimant is not in receipt of IS or Jobseeker’s Allowance (JSA), is disallowed on the grounds that the claimant has capital in excess of £16,000. 
On appeal, the tribunal decides that the capital is £9,500, and remits the claim to the DM. 
The DM makes a further decision on the claim taking into account the amount of capital as decided by the tribunal, which results in a further disallowance as income exceeds the applicable amount. 
On a further appeal, the claimant cannot raise the issue of the amount of capital as decided by the tribunal, unless they can show that the tribunal was ignorant of material facts.

Liberty to apply

13
Where the tribunal allows the appeal, but remits calculation to the DM, any dispute about further calculation by the DM should be referred back to the same tribunal. This is known as ‘liberty to apply’. There is no further right of appeal against the DM's calculation, but the tribunal’s decision about the calculation can be appealed to the Commissioner.

Note: More guidance on ‘Liberty to Appeal’ is contained in the annex to this circular. 

Recording the tribunal's decision

14
The tribunal's decision notice should explicitly record what it has decided, and make it clear whether

· an outcome decision has been made, including those subject to calculation by the DM, or
· the final decision on entitlement has been remitted to the DM
15
The Tribunals Service (TS) is currently considering amendments to the approved form of decision notice to reflect the guidance given by the Tribunal of Commissioners.

Submission to tribunal

16
To assist the tribunal to take the most appropriate course of action, the submission to the tribunal should indicate whether, if the appeal succeeds on the issue raised, there are other issues which require determination. If so, the submission should also state whether the LA considers that the tribunal should deal with them, or whether they should decide the issue under appeal and refer the case to the DM for a final outcome decision to be made.

Outcome decision required

17
The following example is where the submission writer may wish to request that the tribunal give an outcome decision.


Note: If the tribunal does not accept the recommendation, the DM must comply with the tribunal's directions.
Example 

The DM decides that a claim for HB is disallowed because the claimant has no right to reside in the UK. The claim form has given sufficient information to decide all other conditions of entitlement. The submission requests the tribunal to give an outcome decision on entitlement if the appeal on the issue of the right to reside is allowed.

Outcome decision not required

18
The following example is where the submission writer may wish to request that the tribunal refers the case for the DM to give an outcome decision.

Example 

The claimant is not in receipt of IS or JSA(Income Based(IB)). The DM disallows a claim for HB on the ground that the claimant has excess capital. The claim form indicates that the claimant’s partner may be in remunerative work which requires further investigation. The submission requests the tribunal to refer the claim to the DM to make a decision on entitlement if the appeal on the excess capital issue is allowed.
 

Changing the tribunal's decision

19
The tribunal's decision on the issues it has dealt with is final1. If the tribunal does not give an outcome decision after allowing an appeal, the DM must follow the tribunal's decision when dealing with the matters referred back for subsequent decision unless

· there are grounds to supersede the tribunal's decision, see paragraphs 20 – 23, or
· the DM considers it is erroneous in law and applies for leave to appeal, see paragraphs 24

1CS,PSS Act 00, s11
Supersession

20
A tribunal's decision can only be superseded where there has been a relevant change of circumstances, or where the decision arose from ignorance of or mistake as to some material fact - see HB/CTB Guidance Manual, Part C6.

21
The DM should not supersede the tribunal's decision in order to take account of the change in the facts when
· the DM incorporates the tribunal's decision into a new decision

-
on a claim, or
-
revising or superseding an earlier decision, and
· the facts have changed since the time of the decision under appeal


The tribunal cannot take account of circumstances that had not arisen at the time of the decision under appeal1 and their decision should be followed. This is because the DM must determine all the facts down to the date of the new decision. 
1CS,PSS Act 00, Sch 7, para 6(9)(b)
22
Similarly, if a tribunal’s decision, other than an outcome decision, is incorporated into a DM's decision, and there are grounds to supersede, it is the DM's decision which must be superseded, not the tribunal's decision.

23
Note that when the only issue raised by the application relates to the incorporated tribunal’s decision the claimant cannot ask for the DM’s decision to be

· revised for official error, or
· superseded for error of law


The claimant should apply for leave to appeal to the Commissioner against the tribunal’s decision.

Appeal

24
If the DM considers that the tribunal's decision is erroneous in law, follow the guidance on LA appeals to the Commissioner in HB/CTB Guidance Manual, Part C7.

Lapsing an appeal

25
The Tribunal of Commissioners considered that there may be some situations when an appeal should not be lapsed even though the decision as revised is to the appellant's advantage1 - see HB/CTB Guidance Manual, Parts C6 & C7. However, they did not give specific guidance on when this principle should be applied.

1 CS,PSS Act 00, Sch 7, para 3(6); HB CTB (D&A) Regs, regs 17(1)&(2)
26
The purpose of lapsing an appeal is to prevent unnecessary appeals going ahead. The power to revise is discretionary rather than mandatory, and should not be used to prevent an appeal being heard. DMs are therefore advised to consider whether a decision under appeal should be revised when
· the revision does not address the issue which is the subject of the appeal, and
· it is clear that a further appeal will be made
Example 1

The DM decides that a claim for HB should be disallowed from and including 17 January 2007 on the grounds that the claimant's income exceeds. The decision is reconsidered on appeal, the issue being whether the claimant has income. The DM notices that the date of disallowance is incorrect, and should have been 19 January 2007. The DM does not revise the decision, and the appeal goes ahead.

Example 2

The DM decides that an overpayment of benefit of £10,855 is recoverable. The decision is reconsidered on appeal, the issue being whether the overpayment is recoverable. The DM notices that the amount of the overpayment has been incorrectly calculated, and should be £10,835. The DM does not revise, and the appeal goes ahead.

Example 3

The DM decides that an overpayment of benefit of £10,855 is recoverable. The decision is reconsidered on appeal, the issue being whether the amount of the overpayment is correct. The DM notices that the amount of the overpayment has been incorrectly calculated, and should be £10,835. The DM revises, and the appeal is lapsed.
27
Where the decision is not revised, but the DM considers it to be incorrect, the submission should 

· advise the tribunal why the decision is not revised, and
· request that the correct decision is substituted for that of the DM
Liberty to apply
Introduction

1
This annex supplements the guidance earlier in this circular, for cases when the tribunal has decided an appeal, and referred calculation of amounts to a DM. In such cases the claimant has no right of appeal against the calculation, but disagreements can be referred back to the tribunal. This is known as ‘liberty to apply’.

Background

2
The process of referring disagreements about calculations back to the tribunal is usually applied in overpayment cases, when the tribunal decides that an overpayment is recoverable but calculation of the amount is referred to the DM. However, it can also be considered in other benefit cases.

Action
3
‘Liberty to apply’ is only appropriate where the tribunal’s decision notice clearly states that it is available. The legally qualified panel member (LQPM) will usually set a time limit for making an application. Staff who deal with appeals should note that this process is not an alternative to making an appeal. It is available because the claimant has no right of appeal against the DM's determination in cases where calculation is referred to the DM.

4
If the appellant contacts the appropriate LA and disagrees with the DM's calculation, the matter should be referred to the TS for consideration, with a full explanation of the calculation. To help the TS link the application to the original appeal papers the original appeal reference number should be quoted on the application.

5
Alternatively the appellant may apply directly to the TS. The TS will inform the appropriate LA that an application has been received.

6
If the application is admitted by the TS, the appeal will be listed before the same tribunal for hearing. The sole issue before the tribunal is the calculation by the DM. The LQPM may direct that a further submission is produced before the hearing to explain the calculation.

7
If the application is not admitted, the LQPM may treat it as a request for

· a statement of reasons

· an application for set aside, or

· an application for leave to appeal







